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program by withdrawing theprovider's certification. 
Termination is not f o r  a specified period of time and 
absent provider application for certification, 'remains 
permanent. [Eff JUN 2 3 i g g 2  1 (Auth: HRS 5346-14; 
4 2  C.F.R. 0431.10) (Imp: HRS 9346-14; 42 
9431.10) 

917-1321-3 providers, right to review. (a) A 
provider may request anadministrative hearing

following the department's administrative decision to 

do any one of the following:


(1) 	Withhold, terminate, or suspend a provider's

certification toparticipate in the medical 

assistance program;


(2) Withhold payment of claims as a resultof 

audit or investigation:


(3) Recover money claimed to have been overpaid 

to the provider by medicaid; or 


(4) 	 Impose remedies established in section 
17-1370-35 for nursingfacilities that do not 
meet the requirements of participation.
Any notice ofintent to do any of the actions 

specified in subsection(a) shall b8 sent to the 
provider by certifiedmail. Tho provider shall have 
thirty days from the date that notification is mailed 
to request in writing an adminstrative hearing There 
shall be norequired formatfor th8 providers written 
request for an administrative hearing,though the 
provider must clearly statethat tho provider requests 
an administrative hearing. At tho time the provider 
requests an administrative hearing,the provider shall 
include with the request all documents and written 
evidence that the provider wishes to ba considered at 
the hearing. where a providermakes a timoly request
for an administrative hearing tha provider shall not 
be terminated or suspended until t h m  hearing has been 
held and a decision ha8 been rendered 

DHS may suspend or terminat8 a provider from 
the medicaid program for on8 or mor. of  thr following
reason.: 

(1) 	failure by tha provider to maintain with DHS 
a signed agreement identifying th8 terms and 
condition8 under which th8 provider may
participate in the Hawaii medical assistance 
program:

(2) 	 Refusal or failure by the provider to make 
available at the provider's place of business 
O r  at an appropriate location,either during 
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normal business hours,or at the mutual 

convenience of the parties, immediate access 

to all records and all diagnostic devices 

required to be maintained by section 

346-40(b), HRS;

Refusal or failure by a provider without 

reasonable justification to keep those 

adequate written records necessary to 

disclose fully the type and extent of health 

care, services or supplies provided to 

medicaid recipientsas provided by section 

346-40(a) and (c), HRS;

Revocation or suspension ofthe provider's

license, certification, authorization,or 

permit to practiceor provide service in the 

provider's health care specialty by a state 

or federal government, court, or agency;

Failure to maintain a current
and valid 

license, certification,or permit to practice

the provider's profession;

Criminal complaint, indictment
by grand jury,' 
or information aboutor conviction of the 
provider by a state or federal court for an 
offense involvingthe provider's
participation in the medicaid program.
Criminal complaint, indictment or 
infomation may remainthe basis for a 
suspension or termination by the department 
even thoughthe complaint, information, or 
indictment results in acquittal;
Any fraud againsttho medicaid program or 
abuse of health care services as definedin 
this section; 
A determination by a peer review organization
that tha provider ha# failedto provide
adequate quality services to medicaid 
recipients a8 judged against accepted medical 
Community standards in Hawaii: 
Any intentional failureto repay overpayments
made by the medicaid program to the provider; 

or 

Any effort by tho provider to interfere with,

hinder, or stop an investigation by any state 

or federal agency into fraud
or abuse inthe 
medicaid program.
during the period of time from tho notice of 

suspension or termination until tha department ordersa 

decision after administrative hearing, payment on
any

claims of the provider requesting review shall,at the 
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health care administrator's discretion, be withheld 
pending the hearing officer's final determination. If 
the administrative hearing officer upholds suspension 
or termination,decides that the contested claim shall 
not be paid, or renders a decision denying the 
provider's appeal, then the provider claims f o r  which 
payment was withheld shall not be paid. If, after the 
administrative hearing,the hearing officer overturns a 
provider's suspension or termination decides thatany
contested claims shall be paid,or renders a favorable 
decision on the provider's appeal, then the provider
claims for which paymentwas withheld shall be paid.


(e) A provider may request administrative hearing
only afteran administrative decision by the department
against that provider. There shall be no right of 
hearing for class actions on the part of other 
providers and there shall be no rightto administrative 
hearing forthe purpose of obtaining advisory opinions.
[Eff JUN 2 9  i992 ] (AUth: HRS 5346-14; 42 . 
5431.10) (Imp: HRS 55316-40, 346-14; 42 
55431.10, 455.13) 

The provider fails to request in writing
a 
fair hearing from the health care 
administrator of DHS within the time 
specified insection 17-1321-3 (b);
The administrative action is one of 

suspension or termination, based upona final 

administrative decision o f  a state or federal 

agency withdrawing tha license 

certification, authorization, or pernit of 

the provider to practice or furnish the 

health care specialty for which the provider

is certified under the hawaii medical 

assistance program: or 

The administrative action is for suspension 

or termination and is based upona state or 

federal court conviction o f  the provider of 

an offense involving fraud or abuse relating 

to the medicaid program. [Eff JUN 19 qy


J (Auth: HRS 5346- 4 
s431.10) (Imp: 42 C.P.R. 53431.10, 

455 0 16) 
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017-1321-5 appearance bv representatives of the 

provider and the department (a) In all matters 

providerinvolving an administrative hearing,a provider may
choose representation by themselves o r  by an attorney 
or other person. A provider shall not havea right to 
legal counsel appointed at state expense. If the 
provider is represented by another person, that 
person's name, address, and telephone number shallbe 

provided to the DHS health care administratorand to 

the hearingofficer prior to the administrative 

hearing.


(b) Upon receipt of the name of the
provider's

representative, the health care administrator shall 

provide to that representative, the name, address, and 

telephone numberof the department's representative.


jun $ 9  ,992 ] HRS 9346-14: 42 C . F . R .  
5431.10) ( mp: HRS 591-9: 42 C . F . R .  5455.13) 

917-1321-6 forms for  papers An original and t w o .  
copies of all papers filed in any procamding under this 
chapter shallbe filed with the department, shallbe 
typewritten on one sideonly, and b8 on 84 by 13 inch 
white paper. Documents shall bear onthe first page
the title of th8 proceeding atthe top of thepage,
together with any administrativeor court number 
assigned to the hearing, and the signatures of the 
party or tho party's representative. [Eff 

] HRS 5346.14: 42 C.P .R.
JUN '?%p: KRS 5346-14: 42 5431.10) 

017-1321-7 Notice. service. and proof of sewice. 
(a) All papers notices and other documents shall be 
served by tho party offering them upon allother 
parties to tho proceeding Proof of service upon the 
parties shallbo filled with the DHS. 

service 02 process maybe accomplished in any 
manner permitted by law. The department shall serve 
the providerin person or by mail. If tho provider is 
represented by an attorney or other person, service 
upon that attornay or other person shallb8 sufficient. 

(c) Proof o f  service of any document shall be by
certificate of attorney, affidavit, or acknowledgment.

(d) Where written notice is required by this 
considered effective on thechapter, notice shallbejun ] HRSdate of mailing. [Eff ­

0346-14: 42 C.P.R. f431.10) (Imp: HRS 391-9: 42 
C . F . R .  3455.13) 
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917-1321-8 notice of formal hearing notice of 
decision, (a) The department shall notify any
provider, who is entitled to an administrative hearing
in accordance With section 17-1321-48 of the scheduled 
date and location of the administrative hearing. Such. 
notice shall be in writing and mailedto the provider 
no fewer than thirty calendar days before the scheduled 
date of hearing

(b) The department shall notify anyprovider who 

has receivedan administrative hearingof the hearing

officer's decision by mailing a written copy
of the 
decision within fourteencalendar days of the date of 
the decision. [Eff jun 2 9 igg2 1 (Auth: HRS 
5346-14: 4 2  9431.10) (Imp: HRS 5591-9, 91-9.5; 
42 5455.13) 

917-1321-9 Conduct of hear- (a) The hearing
shall be conducted by an impartialhearing officer 
appointed by the DHS director. Prior to conducting the 
hearing, the hearing officershall become familiar with 
sections 84-1 to 84-19, - 8  and tha published opinions
of the state ethics commission anddetermine that 

participation as an administrativehearing officer will 

create no conflicts of interest or ethical violations. 


(b) Testimony shallbe taken only on oath or 

affirmation and such testimony shall
be subject to 
sections 710-1060, 710-1061, and 710-1062, HRS. 

Each party may:

(1) Call and examine witnesses: 

(2) introduce exhibits into evidence: 

(3) Cross-examine witnesses called by the other 


party:
(4) Object to thepresentation of any evidence 

deemed by the party to be not properly

admitted: 

( 5 )  Present rebuttal evidenceto the opposing
party's case-in-chief; and 

(6) Present an opening statement to the hearing

officer prior to tha taking of evidence, and 

a closing argument to tha hearing officer at 

tha conclusion of tha taking of evidence 

(a) The hearing officer shall not require strict 
adherence to any rules of evidence. The hearing
officer shall admit all evidence including, but not 
limited to, testimony documents, photographs,
opinions, objects, or diagrams, so long as that 
evidence has any tendencyto make the existence of any
fact of consequence to the hearing more Or less 
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probable than it would be without the evidence. The 

hearing officer may, in the hearing officer's 


. 	discretion, allow the presentation or hearsay evidence,
allow cross-examination beyondthe scope of direct 
examination, and allowthe party callinga witness to 
cross-examine or impeach that witness. Rulings on 
evidence madeby the administrative hearingofficer 

shall be in the officer's discretion and not subjectto 

appeal.


(e) The hearing officer may ask questions
of any

witness or request production of further evidence
by 

any party to the hearing.


( f )  The administrative hearing officer shallhave 
discretion to exclude irrelevant, immaterial, or unduly
repetitious evidenceas provided in section 91-10(1),
HRS . 

(9) In administrative hearings, the provider

shall have theburden of proof, including the burden
of 
producing evidence as well as the burden of persuasion.

The amount of proof necessary to prevail shallbe a 

preponderance of the evidence i accordance with ­

section91-10(5), HRS. 2 9 1992 1 (Auth: 


017-1321-10Witnessesandsubnoenas. (a) Each 

party to the administrative hearing shall arrange
for 

the presence of its witnesses at the hearing.


The DHS director hereby designatesthe 
hearing officeras a representative of thedirector,
empowered to conduct a hearing. Any party to the 
administrative hearing may requestof the hearing
officer a subpoena to cornpal the attendance of a 
witness or the production of books, papers, documents, 
or other objects deemed relevantto the investigation, 
except that nosubpoena shall affect  any privilege
established by law. Each subpoena shalla signed by
the administrative hearing officerwho at any pointin 
the proceedings may, on the hearing officer's own 
motion, subpoena witnesses books, papers, documents,
correspondence memoranda, or other records in 
furtherance OF the administrative hearing

aPPLICaction for subpoenasfor the production
by a witness of books, papers, documents,
correspondence, memoranda, or other written records,
shall be made by affidavit to the hearing officer and 
shall contain: 

(1) The name and address ofthe person or 

1321-9 


d 5 5 t  




917-1321-10 


organization upon whom the subpoena is to be 

served: 

A description of the documents, papers,

books, correspondence, memoranda,

photographs, or other written records that 

are desired: 

A statement by the affiant that to thebest 

of the affiants knowledge and belief, the 

person to be subpoenaed has infomation about 

or possesses the documents, papers, books,

correspondence, memoranda, photographs, or 

other objects that the subpoena seeks; and 

The basis for the affiants belief that the 

person or organization has information about 

or possesses the documents, papers, books,

correspondence, memoranda, photographs, or 

other objects that the subpoena seeks. 

Each partyto the administrative hearing


shall arrange for the service o f  all subpoenas issued 
on its behalf. A copy of tha affidavit in support of 
the issuance of tho subpoena shall ba Sawed along with 
the subpoena.

(e) All witnesses who arm summoned to an 

administrative hearing by subpoena may
claim witness 
fees and mileage allowance at the same rate established 
for witnesses in tho circuit court of the first circuit 
of the State. 

The parties shall bear their own costs. [Eff
JUN $71992 J (Auth: HRS 5346-14: C.P.R.42 

9 4 3 1 . 1 0 )  (Imp: HRS 5592-16, 346-13; 42 C.P.R.  
3455 .13 )  

517-1321-11 (a) If during the 
course of t h m  hearing evidence taken reaveals that the 
provider was involved with conduct which would properly
be the bas i s  for suspension termination or other 
administrative sanction, and which was not allegedby
the Stat. as ground8 for suspension tamination, or 
other administrative sanction, tha Stat., at tha 
discration of the hearing officer, may amand its 
allegations to conform with tha evidence 

(b) If, during the course o f  an administrative 
hearing, it becomes apparent to either party or tothe 
administrative hearing officer that an absent party
should be joinad or afforded t h e  opportunity to make an 
appearance, than the State, at the discretion of the 
hearing officer, may amend its allegations to include 
the additional party, or if appropriate, substitute the 
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additional party f o r  the present provider.
(c) Where allegations are amended pursuant to 

subsection (a), or parties are added or substituted 
pursuant to subsection the administrative hearing
shall be continued for the length of time the hearing
officer deems appropriate to afford any additional 
party notice and to afford any existingor additional 
party a chance to address additional allegations.

(d) Notice of amendments or substitutions shall 
be mailed in writing to the last known address of each 
party affectedjun bf the amendmentor substitution. 
[ E f f  19 2 ) (Auth: HRS 5346.14: 4 2  
0431.10) (Imp: HRS 5 3 4 6 - 1 4 ;  42 455.13) 

017-1321-12 continuances or further hearinus. ( a )
At any time during the administrative hearing,if the 

hearing officer determines that the hearing shall
be 
held at another timeor at any other locationsin the 
State, the hearing officer,at the hearing officer’s 
discretion or on the motion 02 any party, may continue . 
the hearing.

If the hearing officer determines at any

point in the hearing that it is necessary to seek 

additional evidence,the hearing officer may continue 

the hearingto a later date and
seek additional 

evidence, or direct oneor both parties to seek further 

evidence, provided thatthe hearing officershall 

furnish written justification
on the record for any
continuance underthis section lasting in excess of 
thirty days. Failure of either party to provide
additional evidenceas directed by the hearing officer 
shall notbe used as the sola basis foran adversa 
decision against that pattyon tho issues presentedat 
the hearing. In th8 event that further evidence is not 
produced as directed, tho hearing officer shall proceed
to a decision based upontho entirety ofth8 evidence 
presented at th8 hearing.

(c) Written notice of the time and place o f  any
continued or additional hearings shall be given in 
accordance w i t h  section 170132197, except that whena 
continuance or additional hearingto a date certain is 
ordered during a hearing, than oral noticeof the time 
and place of the hearing shall be sufficient for all 
parties present at the hearing. -JUN 2 9 1992 ] 

HRS 5346-14; 42 C.P.R.  5431.10) (Imp: 
5 3 4 6 - 1 4 ;  42 3455.13) 
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017-1321-13 Record of hearing A verbatim record 
of all portions of the hearing shall be made. The 

record may bein the form of a transcript of verbatim 

shorthand, or by an audio or video recording, provided

that in the event any partyto thehearing notifies the 

hearing officer in writing of an intent to file 

exceptions to the hearing officer's findings of fact as 
provided in section 91-11, HRS, or if any party appeals 

an agency decision, as provided in section 91-14,ms, 

a verbatim written transcript shall be prepared. [Eff
JUN 2 9  ;9g2 1 (Auth: HRS 5346-14 ;  42 C.F.R. 

9431.10) (Imp: HRS 591-9: 42 C . F . R .  9455.13) 

. .517-1321-14 decision of the hearing officer. ( a )
At the conclusion of the evidence and argumentsby the 

parties, the hearing officer shall declare the hearing 

to be closed, at whichtime each party shall have 

thirty calendar days, not counting the day that the 

hearing is closed topresent written proposed findings

of fact. 

At the conclusion of the thirty day period
prescribed in subsection (a), the hearing officer shall 
have sixty calendar days to prepare a written decision 
accompanied byseparate finding8 of fact, conclusions 
of law, andbasis for findings The hearing officer,
if clarification of any evidenceor any proposed 

. finding of fact is desired, may reconvene the hearing 
to clarify the existing evidence Tho period 02 time 
during whichthe hearing has beon reconvened shall toll 
the timewithin which the hearing officeris required 
to prepare the written decision. 

(c) The hearing officer shall not have informal,
unrecorded conversations with any party concerning the 
case all discussion concerning tha evidence shall be 
at sessions o f  record with all p a r t i e s  to the hearing 
present except t o  the extant those discussion aro 
required for the dispositionjun 291992 ] HRS 

of e% part8 matters 
authorized by law. [ E f f
5346-14; 42 C.F.R. 5431.10) (Imp: HRS 5591-12, 91-13: 
42 gg455.13, 455.16) 

Sl7-1321-15 upon Faflure to appear at 
ask (a) If, after timoly, propor written 

notice, a provider fails to appear at a scheduled 
hearing, the hearing officer may issue a written 

dismissal of the provider's request for an 
administrative hearing, which shallbe mailed to each 
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party with notice to the
provider that  the provider may 
request written consideration. 

(b) In order to request written consideration,
the provider shall, withinten days of the mailing of 

written dismissal, appealto thehearing officer in 

writing showing good cause the provider's failure 

to appear at the hearing. The hearing officer may,in 

the hearing officer's sound discretion, either sustain 

the dismissal,or reinstate the hearing with proper

written notice to parties. In the event that the 

hearing officer sustains the dismissal,
the hearing

officer shall providea written dismissal order 

including the circumstances upon whichthe dismissal is 
based. (Eff JUN 2 9  1Q2 J (Auth: HRs 0346-14; 4 2  
C . F . R .  9431.10) (Imp: HRS 0346-14; 42 C . F . R .  
§§455.13, 455.16) 

. .517-1321-16 -strati ve appeal to t b  

director. (a) In the eventof a decision adverseto 

the provider, a copy
of the order and decision shallbe . 
served upon all parties pursuantto section 17-132i-7. 

The provider shall have ten
calendar days following the 
data of mailing of the order and decisionto f i l a  
written exceptions and present written argumentto the 

DHS director. 


(b) The director shallhave thirty calendar days
following the receipt of written exceptions and 
argument to decide the appeal. The director's decision 
on the appeal must be basedupon the applicable rules 
and the facts as established in the record, provided
that the director maycommunicate with the hearing
officer while decidingthe appeal. The director may
sustain or reverse the decision and order of the the 
hearing officer andin either event, shall within 
thirty calendarday., mail tha decision on appeal to 
all parties. Tha docision of the hearing officerand 
any appealmad. to the DHS director shall be subject to 

review as provided in section 91-14, HRS. 
[ E f f
judicial3 N  291992 ] (Auth: HRS 9346-14; 42 C . F . R .  
5431.10) (Imp: HRS 9346.14: 42 C.P.R. 55455.13, 
455.16) 

517-1321-17 to 517-1321-26 (Resented) 
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